IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: AMERI CAN | NVESTORS )
LI FE 1 NSURANCE CO. ANNUI TY ) MDL DOCKET NO. 1712
MARKETI NG AND SALES PRACTI CES :
LI TI GATI ON )

Rel ates to:

PRICE, et al. v. AVERUS GROUP :
CO.. et al. CIVIL ACTI ON :
NO. 04- 3329

M LLER v. AVERUS GROUP CO.,

et al. CIVIL ACTI ON

NO. 04- 3799

VEMORANDUM

McLaughlin, J. April 7, 2010
On January 20, 2010, after the Court certified a class,
approved a settlenment, and dism ssed the six individual putative
class action suits that were consolidated into the settling
action, the plaintiffs noved for nodification of and relief from
j udgment, seeking to nodify the Court’s dism ssal order.
Specifically, the plaintiffs request that the Court nodify its
order to dismss with prejudice all clains in the six individual
putative class action |awsuits except those against Barry O
Bohnueller in the Price action and Brett Weinstein in the Ml er
action. For the reasons stated below, the Court will deny the

plaintiffs’ notion.

Backgr ound




A Procedural History

Beryl Price, Charlotte Price, and Joseph Healy brought
a putative class action suit against ArerUs G oup Conpany, AnmerUs
Annuity Group Conpany, Anerican Investors Life |Insurance Conpany,
Barry O Bohnueller, Brian J. Newmark, Estate Pl anning Advisors
Cor porati on, BEN Consulting Conpany, Funding & Financi al
Services, Victoria Larson, and Kenneth Krygowski on July 15,
2004, CGivil Action Nunber 04-3329. They filed in federal court
in the Eastern District of Pennsylvania based on federal question
and suppl enental jurisdiction; Defendant Bohnueller, anong
ot hers, defeated diversity jurisdiction.

CGeorge MIler brought a putative class action suit
agai nst AmerUs G oup Conpany, AmerUs Annuity G oup Conpany,
American Investors Life Insurance Conpany, National Wstern Life
| nsurance Conpany, American Equity Investors Life |Insurance
Conmpany, Brian J. Newmark, Estate Pl anni ng Advi sors Corporation,
BEN Consul ti ng Conpany, Funding & Financial Services, Patriot
Group, Addi son Group, Brett Winstein, Victoria Larson, and
St ephen Strope on August 11, 2004, Civil Action Nunber 04-3799.
He, too, filed in federal court in the Eastern District of
Pennsyl vani a based on federal question and suppl enent al
jurisdiction; Defendant Wi nstein, anong others, defeated
diversity jurisdiction

The Judicial Panel on Miultidistrict Litigation

2



transferred the Price and Mller actions, along with several
ot her actions, to the Court on Cctober 26, 2005. The Court
consolidated for pretrial purposes all of the transferred,
rel ated actions on Novenber 14, 2005.

On June 2, 2006, the Court issued a menorandum and
order with respect to the Price and MIler actions, granting in
part the defendants’ notions to dismss. The Court dism ssed the
plaintiffs’ federal RICO claim which was the basis for the
Court’s jurisdiction over the conplaints, and it declined to
exerci se supplenental jurisdiction over the plaintiffs’ state |aw
clains. It also dismssed all clains against certain defendants,
not including Bohrueller in Price and Weinstein in Mller. It
allowed the plaintiffs to anend their conpl aints.

On August 9, 2006, a Consolidated Anended C ass Action
Conpl aint (“CACAC’) was filed on the MDL docket, Nunber 05-1712.
The plaintiffs in the Price and MIler actions were naned
plaintiffs in the CACAC. The CACAC does not nane Bohnuel |l er and
Weinstein as defendants. It does, however, list themas “non-
def endants” who were allegedly part of a tripod that conspired to
sell unsuitable long-termdeferred annuities to the plaintiffs
and the class nenbers. Specifically, Bohnueller and Winstein
were part of the non-defendant “attorney group.”

On Cctober 9, 2006, the CACAC plaintiffs noved to stay

all class action conplaints other than the consolidated class



action conplaint. On Novenber 8, 2006, and as clarified on
Novenber 22, 2006, the Court denied the notion to the extent that
it concerned two related actions, the Newconer and Studl ey
actions. The Court explained that “nanmed plaintiffs in the
stayed cl ass actions who are not nanmed plaintiffs in the
consol i dat ed anended cl ass action conplaint shall not be subject
to discovery, and pre-trial notions shall not be filed against
themso long as the stay renmains in effect.”

On March 1, 2007, the plaintiffs filed a second anended
consol i dated conplaint. Again, the Price and Mller plaintiffs
were nanmed as nanmed plaintiffs. Bohnueller and Winstein were
non- defendants identified as part of the “attorney group” that
al l egedly conspired against the plaintiffs.

On July 16, 2009, the plaintiffs filed their third
anended consolidated conplaint wwth their notion for
certification of a class, final approval of a settlenent, and an
award of attorneys’ fees, costs, and incentive paynents to the
named plaintiffs. Once again, the Price and Mller plaintiffs
were nanmed as nanmed plaintiffs. Bohnueller and Winstein were
non- defendants identified as part of the “attorney group” that
al l egedly conspired against the plaintiffs.

The settl enment stipulation naned the Price and Ml er
actions as anong the six putative class action |awsuits

consolidated into the action to be settled. Specifically, the



settlenment stipulation stated: “The Action that is the subject of
this Settlenent involves the foll ow ng consolidated putative
class action lawsuits.” It then listed the Price and M1l er
actions. Settlenment Stip. 8 1.A 2, Ex. 1 to Pls.” M for
Settl ement Approval.

On Decenber 18, 2009, in a nenorandum and order, the
Court certified the class and approved the settlenent. The order
i ncluded a rel ease and wai ver for the “defendants” and “ot her
defendants.” It defined “other defendants” as “the follow ng
persons and entities that are nanmed as defendants in the
conplaints filed in the putative class actions but are not naned
as defendants in the Conplaint.” The order then provided a |ist
of people and entities naned as defendants in the putative class
actions. This list did not include Bohnueller and Wi nstein.
Final Order 88 12.1.C

On Decenber 23, 2009, pursuant to the final order and
judgnent certifying the class and approving the settlenent, the
Court dism ssed with prejudice the six putative class action

suits and ordered that they be marked as cl osed.

B. The Plaintiffs' ©Mtion for Relief from Judgment

The plaintiffs nove under Federal Rule of G vil
Procedure 60(b)(6) for nodification of and relief fromjudgnent
fromthe Court’s Decenber 23, 2009 order that dismssed with

prejudice the Price and MIler actions. They argue that the
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Court’s Decenber 18 order released the “defendants” and “other
defendants,” but did not rel ease Bohnuell er and Weinstein, and
they seek to preserve their clains against these individuals.
The plaintiffs ask the Court to exercise its discretion under
Rule 60(b) to nodify its dism ssal order because the parties
never intended to rel ease Bohnuel |l er and Wi nstein.

The defendants responded to the plaintiffs’ notion.
They take issue with the plaintiffs’ assertion that the parties
agreed to not rel ease Bohnuell er and Weinstein, and they explain
that they were not advised of or consulted wth regarding the
plaintiffs’ nmotion. They also do not agree with the plaintiffs’
characterization of the release to the extent that the conduct of
Bohnuel | er and Weinstein, if engaged in by others, would not be
rel eased.?

Bohnuel | er and Wi nstein oppose the notion. They argue
that the clains against themwere term nated upon the filing of
the CACAC that did not nanme them as defendants. They do not
address Rule 60(b) to argue that the Court should not use its
discretion to nodify the judgnent, were the Court to find that
t he cl ai ns agai nst them remai ned.

The plaintiffs argue in their reply that they have live

! The plaintiffs responded to the defendants’ response.
They clarify that they only seek nodification related to the
rel ease of Bohnuell er and Weinstein and no ot her persons or
entities.



cl ai rs agai nst Bohmuel l er and Weinstein. First, the Court’s June
2, 2006 order did not dismss the Price and M|l er actions in the
entirety. Instead, it only granted in part the defendants’
nmotions to dismss by dismssing the RICO count and not ruling on
the state law clainms. Second, the Court stayed the Mller and
Price actions, along with all other class actions not including
the Newconer and Studley matters. Third, Federal Rule of Cvil
Procedure 23(e) specifies that a dismssal that binds the class
may occur only with notice and court approval. The plaintiffs
argue that they had no notice that the clains agai nst Bohnuel |l er

and Wei nstein would be di sn ssed.

1. Analysis
Federal Rule of G vil Procedure 60(b) provides that a

court may relieve a party froma final judgnent for six reasons:
(1) m stake, inadvertence, surprise, or excusable neglect; (2)
new y di scovered evidence that could not have been discovered in
time to nove for a newtrial; (3) fraud, m srepresentation, or

m sconduct by an opposing party; (4) the judgnment is void; (5)

t he judgnent has been satisfied; and (6) any other reason that
justifies relief. Fed. R Gv. P. 60(b).

The determination to grant or deny relief is within the

sound di scretion of the Court. Lasky v. Cont'l Prods. Corp., 804

F.2d 250, 256 (3d Gr. 1986). Rule 60(b)(6) “is available only

in cases evidencing extraordinary circunstances.” |d.; Stradley
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v. Cortez, 518 F.2d 488, 493 (3d Cr. 1975) (reversing court’s
grant of 60(b) notion because record did not denonstrate
exceptional circunstances requiring relief fromfinal judgnent).
The Court will not exercise its discretion under Rule
60(b)(6) to nodify its dism ssal order because it appears that
the plaintiffs extinguished their clains against Bohnuel |l er and
Wei nstein upon filing the CACAC and subsequent consol i dated
amended conplaints. To the extent that the clains against
Bohruel | er and Weinstein were not extinguished, the Court again
declines to exercise supplenental jurisdiction over the state |aw
clainms, and it finds that this matter does not evidence
extraordinary circunstances to nerit the plaintiffs’ requested

relief.

A Cl ai ns Agai nst Bohruel l er and Wi nstein

The Court will not grant the plaintiffs’ notion because
there is evidence to suggest that the plaintiffs dropped their
cl ai s agai nst Bohnuel | er and Weinstein, and to the extent that
t hese clains were not dropped, the Court will not exercise
suppl emental jurisdiction to address any renai ni ng cl ai ns.
First, the plaintiffs’ consolidated anmended conpl ai nts suggest
that the plaintiffs term nated their clains agai nst Bohruell er
and Weinstein. Anmended conpl aints supersede original conplaints.

See Gagliardi v. Verizon Pa., Inc., No. 09-2520, 2009 W. 4897741

(3d Gr. 2009); King v. Atiyeh, 814 F.2d 565, 567 (9th Cir
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1987). Plaintiffs who drop defendants in subsequent conpl aints
wai ve their right to bring these defendants back into a matter.

Atkinson v. Pa. Shipbuilding Co., 473 F.3d 506, 516 (3d Cr

2007) (“When a plaintiff’s amended conpl aint | eaves out a party
previously naned in the preceding conplaint, . . . equitable
principles . . . apply even nore strongly because parties that do
not appear in anmended conplaints have a |legitimte expectation
that they are no longer involved in the litigation.”) (enphasis
in original).

Here, the consolidated conplaints are evidence that the
plaintiffs dropped their clains agai nst Bohnuell er and Wi nstei n.
Bohruel | er and Weinstein were not nanmed defendants in the
consol i dated conpl aints, although the plaintiffs fromthe Price
and Mller actions were nanmed plaintiffs. The Court did not
order the plaintiffs to drop their clainms agai nst Bohnuel |l er and
Weinstein, nor did it require themto file a consolidated
conplaint. |In fact, the plaintiffs’ decision to exclude
Bohnuel | er and Wi nstein appears strategi c because the conplaints
still include allegations about the attorneys’ conduct.

Second, were the consolidated anmended conplaints not to
supercede the original conplaints, any clains agai nst Bohnuell er
and Weinstein could not be revived because the Court again
declines to exercise supplenental jurisdiction to adjudicate the

state law cl ains agai nst these individuals. The Court’s June 2



menor andum and order dism ssed without prejudice the federal RI CO
cl ai m agai nst the defendants, declined supplenental jurisdiction
over the state law clains, and allowed the plaintiffs to anmend
their conplaints. The plaintiffs, Bohmueller, and Weinstein are
all citizens of Pennsylvania, such that the Court only has

suppl enental jurisdiction over the state law clains that remain
agai nst Bohmuel |l er and Weinstein. Once again, the Court wll not
exerci se supplenental jurisdiction to hear these clains, which
are now six years old.?

The plaintiffs assert that the Court stayed the Price
and Mller actions, appearing to argue that the Court intended to
rule on the state law clains at a later tine, even if the
plaintiffs never anended their conplaints. The Court, however,
did not intend to stay the Price and MIler actions inits
Novenber 8 and 22 orders. These orders intended to stay al

cl ass actions other than the Newconer/ Studl ey cases and ot her

than the cases that joined the CACAC. The Court al so never
i ntended to exercise supplenental jurisdiction over the state | aw
claims in the Price and Mller actions, at |least until an anended

federal claimacconpanied the state |aw cl ai ns.

2 1f the plaintiffs are asking for permssion to file an
amended conpl ai nt agai nst Bohnuel l er and Weinstein to reall ege a

federal RICO count, the Court will not grant them perm ssion
The Court granted the plaintiffs permssion to file an anmended
conpl aint al nost four years ago, and it will not allow any

anendnent at this tine.
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Third, wth respect to the plaintiffs’ argunent that
Rul e 23(e) requires notice and court approval for a dism ssal
that binds the class, this argunent is inapplicable. The
Court di sm ssed Bohnuell er and Weinstein w thout prejudice by
di sm ssing the R CO count and declining supplenental jurisdiction
inits June 2 nenorandum and order. The plaintiffs then failed
to nane Bohnuell er and Weinstein in subsequent conpl aints,
effectively dismssing these individuals fromthe action.
Further, the settlenment stipulation appears to acknow edge the
entire dismssal of the Price and MIler actions when noting that
“[t]he Action that is the subject of this Settlenent involves the

[Price and MIller] putative class action |awsuits.”

B. Di scretion

Even if the Court’s dism ssal of the Price and MI I er
actions incorrectly dism ssed Bohrmuel |l er and Wi nstein, the Court
wWill not use its discretion to nodify the judgnent dism ssing
these cases with prejudice. Only cases evidencing extraordi nary
ci rcunst ances are available for relief under Rule 60(b)(6).
Lasky, 804 F.2d at 256. The noving party nust show t hat “absent
such relief an ‘extrene’ and ‘unexpected hardship will result.”

Mayberry v. Maroney, 558 F.2d 1159, 1163 (3d G r. 1977).

In exercising its discretion, a court should consider:
(1) the general desirability that a final judgnent should not be

lightly disturbed, (2) that Rule 60(b) is not a substitute for an
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appeal, (3) that Rule 60(b) should be liberally construed for the
pur pose of doing substantial justice, (4) whether the notion is
made within a reasonable tinme, (5) whether there are any
intervening equities that make it inequitable to grant relief,
and (6) any other factor that is relevant to the justice of the
order under attack. Lasky, 804 F.2d at 256.

Here, considerations wei gh agai nst nodi fying the
di sm ssal order. First, there is a general desirability not to
nmodi fy the order that dism ssed these conplex and protracted
cases. The Price and Mller actions have consuned this Court for
al nost six years. The plaintiffs were very active in both their
i ndi vi dual and consolidated suits, as was the Court in deciding
the litigants’ notions. At no tinme, however, did the plaintiffs
raise the issue that the Price and MIler actions could not be
di sm ssed once the Court approved the class settlenment. The fact
that counsel for the plaintiffs in Price and Mller are the sane
for that of the consolidated class underscores that the
plaintiffs should have raised this issue |ong before they noved
to nodi fy the judgnent.

Second, Bohnueller and Weinstein' s |ack of presence in
t he consolidated conpl aints denonstrates an “intervening equity”
that makes it inequitable to grant the plaintiffs relief. The
Court did not intend to stay the Price and MIler actions, and

bot h Bohnuel |l er and Wi nstein assuned the clains agai nst them
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fromthese cases were termnated. |t appears that even the
def endants were unaware that the plaintiffs would attenpt to
pursue clai nms agai nst Bohnuell er and Weinstein. To nake
Bohruel | er and Weinstein now defend clains raised in 2004 is
unfair.

Third, allow ng cl ai ns agai nst Bohnuel l er and Weinstein
to continue would require the Court to exercise suppl enental
jurisdiction after it already declined to do so. It would al so
require the parties to rebrief Bohnueller and Winstein's notions
to dismss from 2004, and to continue jurisdiction over the state
law clainms not at issue in the individuals' notions.?3

Fourth, although the plaintiffs’ notion is not a
substitute for an appeal and was nmade in a reasonable tine after
the Court’s dism ssal order, these factors do not outweigh the
above-outlined considerations. The Court is not persuaded that a

failure to nodify its judgnent will give Bohnueller and Wi nstein

3 Bohnuel l er noved to dismiss only counts 1, 2, and 4 from
the Price action. The Court dism ssed count 1, the R CO claim
inits June 2 nenorandum and order. It would need to address
Bohruel ler’s notion to dism ss counts 2 and 4, clains under the
Pennsyl vania Unfair Trade Practices and Consuner Protection Law
and fraudul ent m srepresentation, respectively. Counts 5-8
agai nst Bohmuel | er were not subject to Bohmueller’s notion to
di sm ss.

Weinstein noved to dismss counts 1, 2, 4, 7, and 8 from
the MIler action. The Court dism ssed count 1, the R CO claim
It would need to address Weinstein's notion to dism ss counts 2,
4, 7, and 8. Counts 5 and 6 agai nst Winstein were not subject
to Weinstein’s notion to di sm ss.
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a “free pass” for their alleged wongful conduct. Both are

defendants in related actions, and those cases will proceed.

[11. Conclusion

For the reasons herein stated, the plaintiffs’ notion
for nodification of and relief fromjudgnent in the Price and
MIller actions is denied. An appropriate order shall issue

separately.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: AMERI CAN | NVESTORS ;
LI FE 1 NSURANCE CO. ANNUI TY ; MDL DOCKET NO. 1712
MARKETI NG AND SALES PRACTI CES :
LI TI GATI ON ;
Rel ates to:
PRICE, et al. v. AVERUS GROUP :
CO, et al. CVIL ACTI ON ;
NO. 04-3329
M LLER v. AMERUS GROUP CO.,
et al. CVIL ACTION
NO. 04-3799
ORDER

AND NOW this 7th day of April, 2010, upon
consi deration of the plaintiffs’ Mtion for Mdification of and
Relief from Judgnent in the Price and MIller Actions (Docket No.
468), the defendants’ response (Docket No. 470), the plaintiffs’
reply thereto (Docket No. 471), Brett Winstein s opposition to
the plaintiffs’ notion (Docket No. 475), Barry O Bohnueller’s
opposition to the plaintiffs’ notion (Docket No. 477), and the
plaintiffs’ reply thereto (Docket No. 480), and for the reasons
stated in a nenorandum or | aw bearing today' s date, |IT IS HEREBY

ORDERED that the plaintiffs’ notion is DEN ED.

BY THE COURT:

[s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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